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Seals: Police Use of Tasers

COMMENT
POLICE USE OF TASERS: THE
TRUTH IS "SHOCKING"
INTRODUCTION

"Protect Life."t Taser International's slogan may be catchy, but it
may mislead the public into believing that the taser devices the company
manufacturers are as safe as it c1aims. 2 To the contrary, there have been
over 250 deaths throughout the United States and Canada following
police-delivered taser shocks, and that number keeps growing. 3 Not all
of these deaths resulted from the justified use of deadly force, either. For
example, one organization reports that of the taser-related deaths it
reviewed, "[m]ost of those who died were unarmed men who ... did not
appear to present a serious threat to the lives or safety of others.,,4 Since
tasers are being used in situations where the risk of using them outweighs
the utility of their use, it is up to the legislature to establish an
appropriate balance between the risk of death and the utility of using the
taser.

Taser International, http://www.taser.comlcompanylPages!AboutTASER.aspx (last visited
Aug. 28, 2007).
2 1d.
3 Associated Press, Debate grows over use of Tasers by police, MSNBC, Aug. 23, 2007,
http://www.msnbc.msn.comlidl20403855! ("Amnesty International USA has counted 250 cases in
the last six years in which people died after being stunned with a Taser. ..."); see also Campaign
Against the Taser.com, http://www.campaignagainstthetaser.comltaser_related_deaths (last visited
Mar. 24, 2007) (tabulating 189 known deaths in the United States and Canada as of Aug. 2006);
Robert Anglen, 167 Cases of Death Following Stun-gun Use, THE ARIZ. REPUBLIC, Jan. 5, 2006
(listing 167 deaths as of Jan. 2006).
4 United States of America:
Excessive and Lethal Force? Amnesty International's
Concerns About Deaths and Ill-Treatment Involving Police Use of Tasers (Amnesty International),
Nov. 30, 2004, at 3 [hereinafter Amnesty International's Concerns About Tasers 1, available at
http://web.amnesty.orgnibrary!pdflAMR511392004ENGLISHI$File! AMR5113904.pdf.
I
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The documented incidents of taser use by police officers, even when
death does not occur, suggest that tasers are often used in situations that
may not justify the use of these deadly devices. For example, a police
officer taser-shocked a young boy, just six years of age, in his principal's
office as the child held a piece of glass from a broken picture frame. 5
Just weeks later, another officer shocked a twelve-year-old girl who was
running away from the officer, who had responded to a complaint that
"children were swimming in a pool, drinking alcohol and smoking
cigars.',(j The Police Director "could not defend the decision to shock the
fleeing girl ... especially when police had no plans to arrest [her].',7
Police officers have also delivered shocks to the elderly. An Aspen,
Colorado, officer was recently ftred after taser-shocking an elderly
woman, who required the assistance of a walking stick, when she refused
to comply with an order to stand from her then-sitting position. 8 The
Aspen City Manager wrote in his memo to that terminated offtcer: "Your
decision to use a taser on an elderly woman who posed no immediate
threat to you, herself, or anyone else in the community, displays a
complete lack of understanding of the values, philosophy, and mission
statement of the Aspen Police Department.,,9 The use of tasers on
vulnerable populations, including pregnant ~omen and restrained
suspects, calls into question whether these victims were deserving of a
police-delivered taser shock. 10
Because of the numerous taser-related deaths, the health risks
associated with tasers, discussed below, and their questionable use, one
would think that police use of tasers is regulated by statute. It is, in
many states. II However, California does not currently have any statutes
in force that would regulate law-enforcement use of tasers. 12
This Comment proposes that California adopt legislation to regulate
law-enforcement taser use. Part I introduces the history of tasers and
their current use in law enforcement. 13 Part II.A explains the need for
legislation in California, supported by the documented deaths and health

5 Associated Press, Fla. Police Review Policy After Children Shocked. MSNBC, Nov. 14,
2004, http://www.msnbc.msn.comfidl6468373I?GTI=5809.
6
7

Id.
Id.

S Abigail Eagye. Police Fire Taser Cop, THE ASPEN TIMES. July 29. 2006, available at
http://www.aspentimes.comfarticle/20060729INEWS/107290066.

9/d.
10 See

infra notes 32-54 and accompanying text.
II See infra notes 167-194 and accompanying text.
12 See infra notes 195-206 and accompanying text.
13 See infra notes 17-31 and accompanying text.
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risks associated with taser use, and the widespread concern about police
use among various private and governmental organizations. 14 Part II.B
identifies the successful taser legislation of other states, while Part II.C
discusses an unsuccessful attempt at taser legislation in California. 15
Finally, Part II.D introduces a model statute that California legislators
should adopt, which should include training and reporting requirements
as well as guidelines for use, and distinguishes it from the shortcomings
of a previous, failed bill. 16
I.

BACKGROUND

A.

HISTORY OF THE T ASER

Taser, an acronym for Tom A. Swift l7 Electronic Rifle, is a handheld electronic stun gun that fires two small probes, connected to the gun
with wires, at ranges of fifteen to thirty-five feet at a speed of over 160
feet per second. 18 When these fishhook-like darts contact the target's
body, penetrating up to two inches of clothing, a 50,000-volt electrical
signal is transmitted through the wires, resulting in instant
incapacitation. 19 Specifically, tasers achieve their incapacitating effect
when "the current overpowers the normal electrical signals within the
body's nerve fibers"; as a result, the "human subject instantly loses
muscular control of his body and cannot perform coordination action,
usually falling to the ground.,,2o While each electrical signal is delivered
at a default five-second duration, it can be increased or decreased by the
officer via manual override. 21 The device can also be applied directly to
the skin to operate as a stun gun,z2

See infra notes 32-166 and accompanying text.
See infra notes 167-194 and 195-206 and accompanying text.
16 See infra notes 207 -230 and accompanying text.
17 Tom Swift was a sci-fi character admired by John Cover, who first developed the modern
laser in the late 1960s and early 1970s. See Hector Castro, Taser developers enjoy major success,
SEATfLE PI.COM, Dec. I, 2004, http://seattlepi.nwsource.comllocaIl201819_taserhistoryOl.htmi.
18 Taser
International,
General
FAQ's,
http://www.taser.comlresearchlPageslFAQGeneral.aspx (last visited Aug. 28,2007).
19 Amnesty International's Concerns About Tasers, supra note 4, at I; Taser International,
General FAQ's, supra note 18.
20 Taser
International,
Taser
Law
Enforcement
Catalog,
at
2,
http://www.taser.comlSiteColl ecti onDocumen tslSales/T ASER %20Internati onal %20Calalog. pdf
(last visited Aug. 29, 2007).
21 Amnesty International's Concerns About Tasers, supra note 4, at 5.
22/d. at I.
14

15
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Since tasers utilize compressed nitrogen to project the probes, the
device has been certified by the federal Bueau of Alcohol, Tobacco,
Firearms, and Explosives not to be a fIrearm, which means that it is not
subject to the stringent federal regulations applicable to firearms. 23
Currently, Taser International markets the Taser X26 and the Advanced
Taser M26 to law enforcement, and similar versions to citizens who
desire an alternative for personal protection. 24
B.

CURRENT POLICE USE

Although the taser has been in use to some extent since 1974,25 it
was not until the 1990s that taser inventor Jack Cover, along with Rick
and Tom Smith, current executives at Taser International, founded Air
Taser, Inc., to market the taser to law enforcement. 26 The company
introduced the taser to the law enforcement community in 1998, at the
same time that it changed its name to Taser International, Inc. 27 When
the company announced its initial public offering in 2001, over 400
police departments in the United States had made their initial purchases
of the company's taser device. 28 Since then, police taser use has
increased exponentially, with over 11,000 departments currently
deploying taser technology.29
Tasers are currently used in police departments in every state across
the United States, with the sole exception of New Jersey.3D However,
since the controversial aspects of police use of tasers have come into the
public light, many states have adopted legislation to regulate their use. 3l

Id. at I.
Taser International, Taser Law Enforcement Catalog, supra note 20; Taser International,
Products for Consumers, http://www.taser.comlproductsnaw/Pagesldefault.aspx (last visited Aug.
28, 2007). Although Taser International markets a version of its product to citizens, the scope of this
Comment is limited to tasers used in law enforcement.
25 Stun Gun Fallacy: How the Lack of Taser Regulation Endangers lives, (American Civil
Liberties Union of Northern California), Sept. 2005, at 3 [hereinafter Stun Gun Fallacy], available at
http://www.aclunc. orglissu eslcrimi nal.J u stice!po Ii ce_practiceslasset_upload_file3 84_3131. pdf.
26 Taser
International,
Corporate
History,
http://www2.taser.comlcompanylPageslfactsheet.aspx (last visited Aug. 28, 2007).
27
Id.
28 Taser International, News Release, Taser International, Inc., Announces Initial Public
Offering
(May
8,
2001),
http://phx.corporate-ir.netlphoenix.zhtml?c=129937&p=irolnewsArticle&ID=595515&highlight.
29 Taser International reports that over 11,000 police departments are currently using tasers.
See
Taser
International,
Law
Enforcement
FAQ's,
http://www2.taser.comlresearchlPageslLawEnforcementFAQs.aspx (last visited Aug. 28, 2007).
30 N.J. STAT. ANN. § 2C:39-3(h) (Westlaw 2007).
31 See infra notes 167 -194 and accompanying text.
23

24
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The alarming number of deaths and other health risks associated
with taser shocks, as well as the number of private and governmental
organizations that are concerned with taser use by law enforcement
officers, demonstrate this need for legislation.

1.

Taser-Related Deaths

Since 2001, there have been over 250 deaths associated with police
use of tasers throughout the United States and Canada. 32 The number of
taser deaths has increased as more police departments have included
tasers in their arsenal of weapons. 33 One organization reports death tolls
by year, in the United States and Canada, as follows: one in 1999, one in
2000, four in 2001, thirteen in 2002, nineteen in 2003, fifty-six in 2004,
and seventy-six in 2005. 34 This startling increase in the number of taserrelated deaths alone should alert the legislature that immediate action is
needed to regulate the use of these fatal devices.
A description of just a few of these taser-related deaths raises the
question whether the taser is being used appropriately and only when
justified and beneficial. On September 16, 2004, twenty-one-year-old
Andrew Johnson died after being shocked with a taser an astonishing
seventeen times in a three-minute period in Vallejo, California. 35
Johnson was shocked repeatedly while he climbed a fence after allegedly
hitting a parked car; it was not until a police officer noticed that Johnson
was having trouble breathing that the officer stopped and called for an
ambulance. 36 Johnson was pronounced dead at the hospital, and the
medical examiner later revealed that he did not have enough medical
information about the effects of tasers to rule them in or out as a cause of
death. 3?
The youngest death following the police use of tasers was that of a

Associated Press, Debate grows over use ofTasers by police, supra note 3.
33 Taser International reports that over 11,000 police departments are currently using tasers,
whereas only 400 police departments had purchased the devices in 2001. See Taser International,
Law Enforcement FAQ's, supra note 29; Taser International, News Release, supra note 28.
34 Campaign Against the Taser.com, supra note 3.
35
Stun Gun Fallacy, supra note 25, at 3 .
32

36 1d.
37

1d.
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six-month-old fetus. 38 In December 2001, Cindy Grippi of Chula Vista,
California, entered her house against the instructions of police officers
during a domestic dispute. 39 As a result, a police officer shot her in the
back with a taser as she was walking away from him, only some ten
seconds after the officer had gotten out of his car.40 She fell belly-down
onto the concrete and was thereafter taken to the hospital; some twelve
hours later she was diagnosed with fetal demise, and she delivered a
stillborn child two days later. 41 Experts found that the most likely cause
of the fetal demise was the electro-shock. 42 Grippi was not engaged in
criminal or disruptive behavior of any kind, and no one was fighting
when the police arrived. 43 The City of Chula Vista paid Grippi a
settlement of $675,000 following her miscarriage. 44
Suspects who have been taser-shocked by officers while already
restrained by handcuffs or other means have also died following the
shock.
Fifty-five-year-old Leroy Pierson of Rancho Cucamonga,
California, had been arrested on outstanding warrants after police were
called to investigate reports that a man was engaged in odd behavior
while walking down the road. 45 Pierson was handcuffed and taken to a
detention center, where he reportedly refused to exit the patrol car and
became aggressive. 46 Officers taser-shocked the handcuffed man at that
point before moving him to a cell, where they shocked him again for
refusing to obey commands. 47 Pierson then lost consciousness and was
placed on life support in a medical center for twenty-four hours, before
being pronounced dead. 48
While the coroners' reports of many taser-related deaths only
mention tasers or list them as a contributing factor, the first instance in
which a taser shock was listed as the primary cause of death was that of
fifty-four-year-old Ronald Hasse. 49 Hasse's fatal shock was delivered by

38

39
40

Amnesty International's Concerns About Tasers, supra note 4, at 30.
1d.
/d.

1d.
1d.
43
1d.
44 Amnesty International's Concerns About Tasers, supra note 4, at 30.
45 Anglen, 167 Cases of Death Following Stun-gun Use, supra note 3.
46 ld.
47 1d.
48 Id.
41

42

49

Robert Anglen, Taser Shocks Ruled Cause of Death, THE ARIZ. REpUBLIC, July 30, 2005,
available at http://www.azcentral.comJarizonarepublidnewslarticlesl0730taser30.html.
While
Hasse's was the eighteenth case in which the coroner cited the taser as a factor, the taser was
previously named secondary to other factors such as drug-use or heart conditions. Id.
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a Chicago police officer in February 2005. 50
Although
methamphetamine was listed as a contributing factor, Cook County
Deputy Medical Examiner Scott Denton said that the drug alone would
not have caused the victim's death. 51 Denton was quoted as saying that a
five-second shock, followed by a fifty-seven-second shock, pushed the
victim "over the edge.,,52 Following Hasse's death, Chicago police made
the responsible decision to halt plans for a taser expansion. 53 In at least
seven cases since then, an autopsy report has listed the taser as a primary
cause of death and has classified the death as a homicide. 54
These incidents raise the question whether tasers are being used
appropriately, considering the risk of death that may follow each shock.
In each of these cases, it does not appear that the suspect posed any
threat whatsoever to the officers, to himself or herself, or to others. One
can hardly imagine that deadly force would otherwise be used against a
suspect who is already restrained with handcuffs or in a jail cell.
Similarly, it would·be outlandish to attempt to justify using deadly force
against a six-months-pregnant woman merely walking toward her home.
The legislature should recognize the number of senseless deaths that
have followed taser shocks delivered by police officers and take
immediate action to regulate their use and to ensure that officers are
aware of the risks that can result from them.
2.

Health Risks

Besides fatalities, an array of health risks has been associated with
taser shocks as well. Taser International recognizes only a few of these
risks on its website. 55 Direct injuries from the impact of the taser include
abrasions, scarring, and eye damage from the laser aiming aid. 56 Another
group of injuries results from strong muscle contractions, which may
include the following: hernias; ruptures; internal injuries to soft tissues,
organs, muscles, tendons, ligaments, nerves, and joints; and bone
1d.
1d.
52 1d.
53
ld.
54 Amnesty International's Continuing Concerns About Taser Use (Amnesty International),
Mar. 28, 2006, at 6 [hereinafter Amnesty International's Continuing Concerns About Taser Use],
available at http://web.amnesty.orgllibrary/pdf!AMR51 0302006ENGLISH/$File/AMR51 03006.pdf.
55 See Taser International, Product Warnings - Law Enforcement 3-4 (Mar. I, 2007),
available
at
http://www2.taser.com/S iteCollectionDocumentslControlled%20DocumentslWarnings/LG-INST LEW ARN -00 I %20REV%20L %20Law%20Enforcement%20Warnings.pdf.
56 1d at 4.
50

51
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fractures, including fractures to vertebrae. 57 Taser International also
cautions of secondary injury risks, which may occur as the result of falls
from loss of control. 58 It warns that victims who are physically infirm,
pregnant, or located on elevated or'unstable platforms may be at a higher
risk for this type of injury. 59 Taser International candidly admitted in its
2005 Annual Report that at the time of publication, it was named as a
defendant in forty-nine lawsuits in which the plaintiffs alleged either
wrongful death or personal injury as a result of police taser use. 60
Other sources indicate that there are significant health risks
associated with taser use, including risks not listed on Taser
International's website. 61 For example, one possibility is that a shock
could occur during the "vulnerable period" of a heart beat cycle. 62 This
"vulnerable period" is a section of a heart beat cycle during which an
electro-shock is highly likely to cause ventricular fibrillation, "a state in
which the heart muscles spasm uncontrollably, disrupting the heart's
pumping function and causing death. ,,63 Certain segments of the
popUlation may be more susceptible to ventricular fibrillation; for
example, children, due to their small size, and those on psychiatric
medication or other drugs, due to the effects those drugs have on the
heart, may be at a higher risk.64 Multiple applications of taser shocks can
also naturally increase the chance that the electrical charge will hit the
heart in a "vulnerable period. ,,65 According to a cardiologist at the
University of California at San Francisco, Dr. Zian Tseng, "[taser
shocks] are dangerous .... If you are shocking someone repeatedly, it
becomes a bit like Russian Roulette. At some point, you may hit that
vulnerable period.,,66
A recent incident with a fourteen-year-old Chicago teen confirms

ld.
ld.
59 ld.
57

58

60 Taser
International
2005
Annual
Report
24-26
(2006),
available
at
http://216.139.227 .1 0 I/interacti ve/tasr2005/.
61 See, e.g., Use of Tasers by Law Enforcement Agencies: Guidelines and Recommendations
(Stanford Criminal Justice Center), Jan. 5, 2006, at 6 [hereinafter Stanford Criminal Justice Center],
available at http://www.law.stanford.edu/prograrnlcenters/scjcllibrary/tasers.pdf; Stun Gun Fallacy,
supra note 25, at 4.
62 Stanford Criminal Justice Center, supra note 61, at 6.
63 ld. (quoting Stun Gun Fallacy, supra note 25, at 4).
64
See Stun Gun Fallacy, supra note 25, at 4.
65 ld.
66

ld. (quoting Matthias Gafni, Autopsy Reveals Taser Use, VALLEJO TIMES-HERALD, Jan. 6,

2005).
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that ventricular fibrillation can indeed result from a taser shock.67 Two
heart specialists from Children's Memorial Hospital, in a New England
Journal of Medicine article, stated that the electricity delivered from the
taser gun led the young teenager to suffer ventricular fibrillation. 68
Fortunately, paramedics were already on scene and immediately used a
defibrillator to restart the boy's heart. 69 Because of this incident, the
doctors urge taser-carrying police officers to also carry defibrillators to
use in the likely event that paramedics are not on hand. 70 The doctors
came to this conclusion because the boy went into cardiac arrest within
seconds of being shocked; the doctor was quoted as saying, "I don't
know of anything else that could have put him into ventricular
fibrillation.,,71 There was no evidence that the boy was on drugs or
received any blunt trauma to the chest that may have otherwise caused
fibrillation. 72
Perhaps the most troubling fact about the health risks associated
with taser shocks is that many of these risks are yet to be completely
identified and understood. The existing medical studies on the effects of
taser shocks, conducted on healthy people or pigs, are not conclusive and
cannot predict the risks associated with certain susceptible populations
such as children, the elderly, drug users, and those with pre-existing heart
conditions. 73 For example, one study conducted on pigs contains the
following express disclaimer: "This study did not address the safety
index as it relates to individuals with arrhythmias, pacemakers, or
implantable cardiac defibrillators.,,74 A report published by the Potomac
Institute after a review of available data on taser uses "strongly
recommend[ ed] that additional research be conducted at the organism,
organ, tissue, and celllevels.,,75
67 Dave Newbart, Taser Stopped Chicago Teen's Heart, 2 Doctors Here Say, CHI. SUN
TIMES,
Sept.
4,
2005,
available
at
http://www.findarticles.com/p/artic1es/mi_qn4155/is_20050904/ai_n 15639454.
68 1d.
69 1d.
70 1d. ("The risk of surviving goes down 10 percent for each minute elapsed.").
71 Id. Dr. Franklin, who studies heart arrhythmias, is an electrophysiologist and associate
professor at Northwestern University.
72 ld.
73 See, e.g., Wayne C. McDaniel et aI., Cardiac Safety of Neuromuscular Incapacitating
Defensive Devices, 28-1 PACING & CLINICAL ELECfROPHYSIOLOGY S284 (Jan. 2005), available at
http://www . ncbi.nl m.nih.gov/si tes/entrez?cmd=Retrieve&db=PubMed&dopt=Citation&list_uids= 15
683517.
74 1d.
75 Dennis K. McBride & Natalie B. Tedder, Efficacy and Safety of Electrical Stun Devices,
POTOMAC iNST. FOR POL'y STUD. REp. No. 05-04 5, 16 (Mar. 29, 2005) ("[TJhe vast majority of
targeted individuals have been relatively young males. The community needs to understand the
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A study published on Taser International's website identifies "key
data gaps" in its analysis and identifies the biased nature of having to
rely on data supplied by the manufacturer. 76 While acknowledging that
"[ v]entricular fibrillation (VF) is not expected to occur in an otherwise
healthy popUlation," it explains that "experimental data are too limited to
evaluate probabilities for susceptible populations or for alternative
patterns· of exposure.,,77 The report notes that "key data gaps and
uncertainties preclude the development of effectiveness and risk
probabilities," and concludes that "[t]hese weapons are effective for their
intended use, but also may cause several unintended effects.,,78
The United States Department of Defense also conducted a study
The
based upon information provided by Taser International. 79
Department of Defense concluded that "there are risks associated with
Tasers, that multiple applications of Tasers can cause serious problems,
and that more research is needed on sensitive populations.,,8o Other
medical studies have also concluded that more research is needed to
accurately assess the health risks in sensitive populations. 8l
The array of health risks associated with the use of tasers, in
addition to the possibility of increased risks in susceptible populations,
should alert the legislature that police use of tasers should be regulated.
Police should be made aware of the known health risks, and the
possibility of additional risks in certain populations, through a
government-approved training program. In addition, a requirement that
tasers be used only "on subjects exhibiting assaultive behavior or lifethreatening behavior," or "to control actively resisting subjects
reasonably believed to possess or have immediate access to a deadly
weapon," will ensure that subjects are not unnecessarily exposed to
specific effects of varying electrical wave forms on relevant organic matter of all body types .... "),
available at http://www. potomacinstitute.orglresearch/Stun %20Devices%20Report_FIN AL.pdf.
76 The Joint Non·Lethal Weapons Human Effects Center of Excellence, Technical Report,
Human Effectiveness and Risk Characterization of the Electromuscular Incapacitation Device - A
Limited Analysis of the T ASER, at ii (Mar. I, 2005) ("Limitations in the exposure and incidence
data for some infrequent events and the need to rely on a database of case reports compiled by
TASER International also generate uncertainty in the results."), available at
http://www2.taser.com/research/scienceldocumentsithe%20joint%20nonlethal%20weapons%20human%20effects%20center%200f%20exceIlence.pdf.
77

/d.

78
79

Id. at xiii, xviii.
Stun Gun Fallacy, supra note 25, at 10.

80

Id.

8) See, e.g., id. (quoting DOMILL Statement on the Comparative Medical Implications of the
Use of the X26 and the M26 Taser, Mar. 7, 2005, at '1121 ("[T]he possibility that other factors such
as illicit drug intoxication, alcohol abuse, pre-existing heart disease and cardioactive therapeutic
drugs may modify the threshold for generation of cardiac arrhythmias cannot be excluded.")).
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health risks. 82
3.

Criticism of Police Use of Tasers by Concerned Organizations

Many organizations across the United States, as well as
internationally, have analyzed these taser-related deaths, health risks, and
lack of medical studies, and have published reports that caution the
public about police use of tasers. 83 Others have recommendations that
police departments establish taser-use pOlicies. 84 The number of groups
that are concerned about this issue should alert California legislators that
regulation is needed. These concerned organizations include the
International Association of Chiefs of Police ("IACP"),85 the American
Civil Liberties Union ("ACLU"),86 Amnesty International ("AI"),87 the
Stanford Criminal Justice Center,88 and the United States Department of
Justice. 89
a.

International Association of Chiefs of Police ("IACP")

An organization consisting of law enforcement officers themselves
has expressed concern about tasers. The IACP developed a nine-step
deployment strategy to aid law enforcement agencies as they consider
taser use, which is published in its report entitled Electro-Muscular
Disruption Technology: A Nine-Step Strategy for Effective Deployment. 9o
The report recommends that a cautious approach be taken when tasers
are added to a police department's arsenal of weapons.
The IACP first urges departments to develop a Leadership Team
("Team") that can address issues relative to policies, training, and
evaluation of tasers. 91 The IACP recommends that this Team initially

82 San Diego Police Department Procedure, Use of Tasers, Sept. 27, 2005, at 2, § V (on file
with Golden Gate University Law Review).
83 See, e.g., Amnesty International's Concerns About Tasers, supra note 4.
84 See, e.g., Stanford Criminal Justice Center, supra note 61.
85 Electro-Muscular Disruption Technology: A Nine-Step Strategy for Effective Deployment
(International Association of Chiefs of Police), Apr. 2005, [hereinafter International Association of
Chiefs of Police], available at http://www.iacp.org/research/CuttingEdgelEMDT9Steps.pdf.
86 Stun Gun Fallacy, supra note 25, at 4.
87 Amnesty International's Concerns About Tasers, supra note 4.
88 Stanford Criminal Justice Center, supra note 61.
89 National
Institute
of
Justice
Less-Lethal
Technology
Research,
http://www.ojp.usdoj.gov/nijltopics/technologyness-Iethal/conducted-energy-devices.htm
(last
visited Aug. 27, 2007) [hereinafter National Institute of Justice].
90 See generally International Association of Chiefs of Police, supra note 85.
91 Id. at 7.
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participate in several activities, such as taser training and a review of
applicable laws and health risks, to ensure an educated start to the
process.92 The second step is to place use of tasers on the use-of:force
continuum based on an assessment of the technology and current healthrisk research, which should be adjusted if new research necessitates. 93
Third, the Team must assess the costs of taser use, such as any
detrimental effect on community relations, while comparing it to other
alternatives. 94 Fourth, the Team should identify roles of staff with
respect to the taser deployment plan and the use of the taser to ensure
that training programs and policies are made in a consistent and educated
manner. 95 Fifth, the IACP acknowledges the number of deaths that have
occurred following taser deployment and therefore recommends that a
community outreach strategy be developed, including community
meetings and the involvement of advisory groups, since "acceptance of
[taser technology] is essential to successful deployment.,,96
Step six directs that decisions about taser use, training, reporting
requirements, medical evaluations, legal constraints, and other
considerations should be in written policies before taser deployment. 97
The IACP strongly suggests that the departments not only establish rules
that address when to use the taser, but also be explicit as to when its use
is inappropriate. 98 In the process of making these policies, members of
the Team should consider specifically whether tasers should be used on
vulnerable populations, should be used for compliance, and should be
discharged multiple times. 99 A medical practitioner should also be
consulted to assist in developing protocols for dart and biohazardousmaterial removal, medical evaluation of suspects after the incident, and
transportation to a hospital. 100 The IACP recommends that policies
recognize that taser-related incidents constitute use of force and must be
reported using accurate recordkeeping methods and possibly photographs
of impact areas. lOl
Step seven is to develop a comprehensive training program that
reiterates policies, procedures, and the need for sound justification when

92

[d. at 8.

[d. at 8-10.
!d. at 10-11.
95 !d. at 11-12.
96 International Association of Chiefs of Police, supra note 85, at 2, 12.
97 [d. at 13.
98 [d.
93

94

100

[d. at 14.
[d.

101

[d. at 15.

99
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deploying tasers. 102 Eighth, agencies should use a phased deployment
approach for the taser to allow for careful monitoring of incidents and
recall if circumstances warrant. 103 Finally, taser use should be assessed
to determine whether further action will improve use-of-force outcomes,
including careful analysis of factors that led to any unfavorable
outcomes. 104
The IACP warns that independent data does not exist concerning incustody deaths, the safety of taser technology when applied to drug- or
alcohol-compromised individuals, and other critical issues, and
concludes by announcing the need for further research to support
responsible decisionmaking. 105 This report is important because it
demonstrates the police organization's assertion of the need for sound
and careful consideration of all available data when making deployment
decisions and developing policies. The fact that an organization of
police chiefs is concerned about police taser use should alert California
legislators that there is a need for serious examination of taser usage in
law enforcement. Since studies have shown that law enforcement
agencies have not necessarily followed these cautious guidelines
established by the IACP, governmental intervention is necessary to
achieve these goals. 106
b.

American Civil Liberties Union ("ACLU")

The ACLU of Northern California published a taser study in
September 2005 entitled Stun Gun Fallacy: How the Lack of Taser
Regulation Endangers Lives.107 The study focuses primarily on the lack
of regulation of police taser use in California and is based on an
exhaustive survey of policies and training materials in fifty-four police
departments in northern and central California. 108
The ACLU report begins by noting that deaths associated with
police use of tasers have "skyrocketed."I09 The report provides several
examples of taser-related deaths, and emphasizes the patterns that many

International Association of Chiefs of Police, supra note 85, at 15-16.
Id. at 17.
104 ld. at 17-18.
105/d. at 5, 19.
106 For example, the ACLU reported that many departments rely on outdated training
materials and do not include restrictions to prevent abuse and misuse of tasers in their policies. Stun
Gun Fallacy, supra note 25, at I, 12.
107 See generally id.
108 1d. at I, 12.
109 Id. at 3.
102

103
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of the cases share: suspects were often under the influence of drugs or
were shocked multiple times within a short period of time. I \0 The report
next summarizes the health risks from taser shocks, which are
exacerbated when the suspect belongs to a "vulnerable population" or is
exposed to multiple shocks. III The report then points to the lack of
independent medical studies and the bias that likely exists when Taser
International is associated with the medical studies it publishes on its
· 112
web sIte.
The ACLU emphasizes that several law enforcement agencies
question the adequacy of these safety studies. 113 Besides mentioning the
report issued by the IACP, the ACLU also points out that several police
officials in California and nationwide have either halted any plans to
purchase tasers, stopped their use altogether, or strongly regulated taser
use in their departments. 114 For example, the largest law-enforcement
divisions of the Department of Homeland Security decided not to buy
tasers because of safety concerns. 1I5 One official was quoted as saying,
''There are enough question marks about the safety of this device. . .. It
was determined that the device just didn't fit.,,116 The Chief of the
Newark Police Department in northern California, Chief Ray Samuels,
also opted against purchasing tasers because of the uncertainties about
their health effects. 117 Chief Samuels was quoted as saying, "I can't
imagine a worse circumstance than to have a death attributed to a Taser
in a situation that didn't justify lethal force. It's not a risk 1'm willing to
take." 118
One of the ACLU's concerns is the lack of adequate training
materials. 119 Of those surveyed, only four departments created their own
materials for use in training; the remaining departments relied
exclusively on those materials provided by Taser International. 120 The
ACLU extensively reviewed the manufacturer's training materials and
concluded that they "grossly exaggerate the safety of Tasers, downplay
110

[d.

III

[d. at 4.

Stun Gun Fallacy, supra note 25, at 4.
113 [d. at 5.
114 [d.
112

lIS

/d.

116

[d. (quoting Kevin Johnson, Federal Bureaus Reject Stun Guns, USA TODAY, Mar. 18,

117

[d.

2005).

Stun Gun Fallacy, supra note 25, at 5 (quoting Ben Aguirre Jr., Newark Police Chief
Reluctant to Use Tasers, http://www.insidebayarea.com. Jan. 31,2005).
119 [d. at 8-11.
120 [d. at 8.
118
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their risks, and misrepresent medical studies on their effects." 121 For
example, although Taser International was aware of at least one instance
in which an officer suffered a vertebral compression fracture following a
taser shock in training, it claimed in its medical safety section that
"[t]here have been no long term injuries caused by the taser.,,122 In
addition, the Taser International training materials that were the subject
of the ACLU's review encouraged multiple shocks and did not mention
the fatal consequences that could occur. 123 Although Taser International
alludes to the risks associated with multiple shocks in the current version
of its training materials, the ACLU pointed out that most departments
that used the manufacturer's materials used outdated versions. 124
Another concern of the ACLU is the lack of regulations in place,
both in police departments and in the government. 125 Of the fifty-four
departments surveyed, very few had established restrictions to prevent
abuse and misuse of tasers. 126 For example, the Atherton Police
Department in northern California places the taser on the use-of-force
continuum just after verbal compliance, and well before any pain
compliance holds or other hands-free techniques. 127 The Fairfield
(California) Police Department goes so far as to authorize taser use
According to the ACLU report, a
against passive resisters. 128
surprisingly small number of departments, out of the fifty-four surveyed,
had warnings or prohibitions against taser use that is known to be risky:
only four departments warned against or prohibited mUltiple taser
shocks, twenty-three departments prohibited or regulated use on pregnant
women, nineteen departments regulated use on the elderly, ten restricted
use on juveniles, eight prohibited or regulated use on unconscious
suspects, and fourteen regulated use on restrained suspects. 129 The
ACLU also pointed out that the California legislature has yet to adopt

Id. at I.
122 1d. at 8 (quoting Taser International Instructor Certification Lesson Plan and Support
Materials, Taser X26 and Advanced Taser M26, Jan. 2004, slide 29).
123 1d. at 9.
121

124

See Taser International, Product Warnings, supra note 55; Stun Gun Fallacy, supra note

25, at 8.
125

Stun Gun Fallacy, supra note 25, at 12.

126/d.

1d.
128 1d. at 13. The department's policy authorizes taser use "[w]hen the actions of the subject
(as reasonably perceived by the police officer) rise to the following levels - uncooperative or
passive, low-level resistance, active resistance or aggression, and life threatening assault or assault
likely to cause great bodily harm." Id.
129 Stun Gun Fallacy, supra note 25, at 12-14.
127
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any legislation regulating tasers. I30
The ACLU concludes its report by making the following
recommendation to law enforcement agencies: adopt strict taser
regulations, mandating that tasers be used only in life-threatening
situations; create new training materials that more accurately reflect the
potential dangers associated with taser use; adopt policies favoring
disclosure of policies and training materials; and require collection and
public disclosure of use-of-force data to enable analysis of taser use. I3I
c.

Amnesty International ("AI")

While the ACLU recommends that police taser use be strictly
regulated, AI calls for an outright moratorium, pending a rigorous
investigation into their use and effects. 132 AI expressed its concerns
regarding the police use of tasers in its 2005 report, United States of
America: Excessive and Lethal Force?
Amnesty International's
Concerns About Deaths and /ll-Treatment Involving Police Use of
I33
Tasers.
AI argues that in many circumstances, police taser use
violates international standards prohibiting torture or other cruel,
inhuman, or degrading treatment, as well as standards set forth in the
United Nations Code of Conduct for Law Enforcement Officials and the
Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials. I34 These latter standards require that force should be used as a
last resort, and that officers must only apply the minimum amount of
force necessary to obtain a lawful objective. I35 The use of force must be
proportionate to the threat posed and must be designed to avoid
unwanted pain or injury. 136
AI believes that these standards are violated when, as evidence
suggests, police agencies deploy tasers as a routine force option to
subdue individuals who do not pose a serious danger to themselves or
others. I37 AI supports its contentions when it describes incidents of taser
shocks on schoolchildren and summarizes its review of seventy-four
taser-related deaths, most of which involved unarmed men who did not

Id. at 15.
1d. at 16.
132 Amnesty International's Concerns About Tasers, supra note 4, at 67.
133 See generally id.
134 Id. at 2.
135
1d.
136 1d.
137
1d.
130

131
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appear to present a serious threat to the lives or safety of others. 138 For
example, there have been many incidents where police officers have
deployed tasers against individuals who simply did not comply with a
police order but posed no risk to others. In Colorado, a police officer
shocked a man who was restrained to a hospital bed and screaming for
his wife; the officer "repeatedly told [him] to be quiet and when he did
not comply placed the Taser against [his] chest and tased him.,,139 A
Colorado inmate was shocked repeatedly after he refused to pick up a
food tray that he had thrown onto his cell floor. 140 An Indiana man died
after being taser-shocked at least six times for being "uncooperative"
while he was being booked into jail; he was reportedly face-down on the
floor with his hands behind his back. 141 In this latter incident, the jail
officer was charged with battery after a judge found that the man had not
engaged in threatening or violent behavior. 142
The remainder of the AI report outlines many of the same concerns
contained in the ACLU report, including the lack of medical studies and
police reliance on the biased information provided by Taser
International. 143 AI concludes by recommending that law enforcement
agencies suspend all taser use until rigorous studies are conducted by
impartial medical, scientific, legal, and law-enforcement experts. l44 Such
studies should include an examination of all known cases of death and
injury involving taser shocks and should recommend rules and
procedures to prevent misuse. 145 If departments refuse to suspend use,
AI recommends that they limit taser use to situations where the
alternative would be the use of deadly force, and provide a detailed
report of its taser use to the public. 146 Following publication of its report,
AI participated in a debate with Taser International Co-Founder Rick
Smith l47 and published a second report l48 to reiterate its continuing
concerns about taser use.

Amnesty International's Concerns About Tasers. supra note 4, at 2-3.
Id. at 26.
140 Id. at 27.
141
Id.

138
139

Id. at 27-28.
See generally id.
144 Amnesty International's Concerns About Tasers, supra note 4, at 67-68.
145
Id.
146 Id. at 68-69.
147 Taser InternationaIlAmnesty International Debate, Mar. 9,2005.
148 Amnesty International's Continuing Concerns About Taser Use, supra note 54.
142
143
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Stanford Criminal Justice Center

A university organization has also made recommendations that
police taser use needs to be regulated and ·limited to appropriate
situations. The Stanford Criminal Justice Center prepared a report for
the City of Mountain View Human Relations Commission, designed to
offer legal analysis of the police use of tasers. 149 The report summarizes
the effects of taser use on the human body, including internal injuries
resulting from strong muscle contractions and the increased risk of
ventricular fibrillation. ISO It analyzes the legal issues tied to the use of
tasers and case law that addresses those legal issues. 151 The report
cautions that police departments should not rely on Taser International's
interpretation of case law that it published in its Memorandum of Law. 152
For example, Taser International characterizes one 1992 case, Russo v.
City of Cincinnati, 153 as a "major victory for proponents of Taser use." 154
However, Stanford Criminal Justice Center points out that the Russo
court merely held that the officer who fired a taser could not be held
liable because the use of the taser did not violate clearly established law,
simply because there was no such law at the time of the taser
deployment. ISS The report identifies the flaws in Taser International's
interpretation of other case law and reiterates the fact that officers should
not rely on this interpretation of case law as a defense to actions brought
on behalf of individuals injured or killed by taser use. 156
The report concludes by offering guidance in the appropriate uses of
tasers, and making recommendations for the Commission to consider in
advising the City Council on guidelines for taser use, follow-up
treatment, and reporting. 157 The Stanford Criminal Justice Center
recommended that the City of Mountain View do the following: adopt a
policy limiting taser use to deadly- or lethal-force circumstances;
develop its own training materials with the assistance of other law
enforcement agencies, rather than rely on those materials provided by
Taser International; follow the recommendations set forth by the IACP;
and prohibit the use of tasers on susceptible populations such as children,

149

150
151

See generally Stanford Criminal Justice Center, supra note 61.
1d. at 4-6.
1d. at 8-10.

1d. at 8 (citing Taser International, Memorandum of Law (May 3, 2004)).
Russo v. City of Cincinnati. 953 F.2d 1036 (6th Cir. 1992).
154 Stanford Criminal Justice Center, supra note 61, at 8.
155 1d. at 8-9.
156 1d. at 8-10.
152

153

157

1d. at 12-14.
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pregnant women, the elderly, the mentally ill, and those under the
influence of drugs. 158
e.

United States Department of Justice

Even the federal government has recognized that police taser use is
an issue that needs attention. The United States Department of Justice
has recently committed to review each death reported to be associated
with taser shock by police. 159 Its decision was prompted by the fact that
"[a]t the same time [that police departments have increased their use of
tasers], the number of deaths reported to be associated with the
technology also has increased."I60 Glenn Schmitt, acting director of the
department's National Institute of Justice ("NU") commented, "These
deaths raise a question in our mind that should be examined.,,161 The NIJ
has commissioned this study to determine whether, and in what way,
tasers can contribute to and cause death. 162 The study, titled Death
Following Electro-Muscular Disruption, began in May 2006, and will
conclude approximately twenty-four months later in 2008. 163
The study is headed by a steering group consisting of the NU Acting
Director, the President of the National Association of Medical
Examiners, and representatives from the Centers for Disease Control and
Prevention and the College of American Pathologists. l64 A panel of
physicians, including a cardiologist, an emergency medicine physician,
five medical examiners, and a toxicologist, will conduct mortality
reviews on each taser-related death. 165 Finally, the IACP will conduct
field research to support the mortality reviews and will collect data on
cases in which tasers were used but no death occurred. 166
In sum, a wide range of organizations have expressed concern about
police use of tasers, including an international organization of lawenforcement officers, both national and international civil liberties
organizations, a university, and the federal government. That such a

15S

ld.

159 National
160

Institute of Justice, supra note 89.

Id.

161 Kevin Johnson, Justice Department looks into deaths of people subdued by stun guns,
USA TODAY, June 13, 2006, available at http://www.usatoday.comlnewslwashingtonl2006-06-l3stun-guns_x.htm.
162 National Institute of Justice, supra note 89.
163
1d.
164

ld.

165

1d.

166

ld.
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diverse group of organizations has published reports on police taser use
should alert California legislators that they, too, need to seriously
examine the issue.
B.

LEGISLATION IN OTHER STATES

Many other states have recognized the escalating problems created
by the unregulated use of tasers in law enforcement and have passed
legislation to get a handle on the problem. 167 This section analyzes the
successful efforts of several other states in adopting legislation to
regulate the police use of tasers, and the requirements contained in those
statutes. Just a few of the states that regulate or forbid the police use of
tasers are Hawaii, New Jersey, Florida, and Massachusetts. 168 With the
increasing number of police departments that use tasers, it will not be
surprising to see this type of legislation appear in more states in the
future.
New Jersey is thus far the only state that prohibits the use of tasers
by anyone, including law enforcement officers. 169 The New Jersey
statute does empower the Attorney General to grant a police exemption;
however, former Attorney General Peter Harvey refused to grant this
exemption when requested to do so. 170 Other states may follow suit.
Hawaii recently proposed legislation that would have amended its statute
to outright prohibit law enforcement officers from possessing tasers. 171
In addition, it would have required the chief of police of each county "to
create guidelines for training police officers in non-lethal force
techniques.,,172 This legislation was introduced by Senator Suzanne
Chun Oakland at the request of a constituent who wanted "public
discussion on this issue.,,173 Although this bill died in legislature due to
the lack of a committee hearing, it is conceivable that states will propose

167 See HAW. REV. STAT. § 134-16 (2005); N.J. STAT. ANN. § 2C:39-3 (West 2007); FLA.
STAT. § 943.1717 (2007); MAss. GEN. LAWS ch. 140 § 1311 (2007); 501 MASS. CODE REGS. 8.05
(2006).
168 HAW. REV. STAT. § 134-16 (2005); N.J. STAT. ANN. § 2C:39-3 (West 2007); FLA. STAT. §
943.1717 (2007); MASS. GEN. LAWS ch. 140 § 13 JJ (2007); 501 MASS. CODE REGS. 8.05 (2006).
169 N.J. STAT. ANN. § 2C:39-3 (h) (West 2007).
170 Beth DeFalco, Police, others want Tasers legal in N.J., PHILADELPHIA INQUIRER, May 22,
2006, at B03.
171 S.B.
6,
23rd
Leg.,
Reg.
Sess.
(Haw.
2005),
available
at
http://www.capitol.hawaii.gov/session2006IBillslSB6_.htm.
172 /d.
173 E-mail from Suzanne Chun Oakland, Hawaii State Senator, to Beth Seals (Aug. 23, 2006)
(on file with author).
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similar legislation in the future. 174
Some states impose reporting requirements on police departments
that use tasers. Hawaii currently requires police and sheriff departments
to maintain records that contain reports of every deployment of each
taser in their custody. 175 Legislators alluded to the serious nature of
tasers when they included the guideline that "records shall be maintained
in a similar manner as for those of discharging of frrearrns.,,176 In
addition, Hawaiian police departments must make annual reports of these
records to the legislature. 177 Massachusetts requires the Secretary of
Public Safety to develop a protocol directing police officers to collect
data on taser use, which must include the number of times the device has
been frred and identifying characteristics of individuals on whom it was
fired, including race and gender. 178 The Secretary must then transmit the
data to a university experienced with analysis of such data for annual
preparation of an analysis and report of its findings. 179 The Secretary
must then transmit this annual report to the Attorney General, the
Department of State Police, the Massachusetts Chiefs of Police
Association, the Executive Office of Public Safety, and the clerks of the
House of Representatives and the Senate. 180
Other states mandate a training program for any police officer
before he or she can carry a taser. Florida requires the Criminal Justice
Standards and Training Commission to establish training requirements
for any member of law enforcement who possesses a taser, which must
include training on the effects of taser shocks on humans. 181 Under the
Florida statute, taser-carrying officers must initially complete at least
four hours of basic-skills training, followed by at least one hour of
additional training per year. 182
The Massachusetts taser statute provides that the Secretary of Public
Safety must adopt regulations governing law-enforcement training on the

174

E-mail from Hawaii Public Access Room, to Beth Seals (Aug. 30, 2007) (on file with

author).
HAW. REV. STAT. § 134-16 (d) (2005).
ld.
177 ld.
175

176

178 MASS.

GEN. LAWS ch. 140 § 131J (2007); 501 MASS. CODE REGS. 8.05 (2006).
MASS. GEN. LAWS ch. 140 § 131J (2007).
ISO ld.

179

181 FLA. STAT. § 943.1717 (2) (2007) ("The Criminal Justice Standards and Training
Commission shall establish standards for instructing law enforcement, correctional, and correctional
probation officers in the use of dart-firing stun guns. The instructional standards must include the
effect that a dart-firing stun gun may have on a person.").
182 FLA. STAT. § 943.1717 (3) (2007).
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appropriate use of tasers. 183 Those regulations set forth components that
a training program must demonstrate before it will be approved. 184
Training programs must be at least four hours in length and must contain
the following segments: a review of the mechanics of the taser;
illustration of the medical issues involved with its use, including effects
on individuals with pre-existing medical conditions; a demonstration of
the removal of the wires from an individual's body after a taser shock;
weapon proficiency, including a demonstration and a practice discharge;
a review of the department's less-than-Iethal-force policy; the taser's
relation to other weapons in the use-of-force policy; and the department's
data-collection protocol and reporting requirements. 185 The regulation
also provides that instructors of these training programs must undergo
sixteen hours of instruction on training the use of electric weapons to
others, and must be certified by the Municipal Police Training
Committee or the Colonel of the Massachusetts State Police. 186
Besides states that have included reporting and training
requirements in their legislation, one state's legislature took the muchneeded step of identifying the situations in which a taser may be used. 187
Under Florida's statute, any decision by law enforcement to use a dartfiring stun gun "must involve an arrest or a custodial situation during
which the person who is the subject of the arrest or custody escalates
resistance to the officer from passive physical resistance to active
physical resistance.,,188 In addition, the person must have "the apparent
ability to physically threaten the officer or others," or must be "preparing
or attempting to flee or escape.,,189
Florida's statute sets forth the strictest guidelines as to when police
officers may use tasers; the legislative history of the bill, which was
introduced in September 2005, reveals the reasons for this language. 190
When analyzing this bill, the Senate Criminal Justice Committee
acknowledged that "[t]he use of dart-firing stun guns has been a topic of
much debate in recent months," and "Florida, in fact, leads the nation in
the number of people who have died shortly after being 'tased. '" 191 The

MASS. GEN. LAWS ch. 140 § 131J (2007).
SOl MASS. CODE REGS. 8.05 (2006).
185 SOl MASS. CODE REGS. 8.06 (2006).
186
1d.
187 FLA. STAT. § 943.1717 (I) (2007).
188
1d.
189
1d.
190
SB
214,
19th
Leg.,
2nd
Reg.
Sess.
(Fla.
2006),
available
at
http://www.flsenate.gov/datalsessionl2006/Senatelbillslbilltextlpdf/s0214.pdf.
191 PCSISB 214, Senate Staff Analysis and Economic Impact Statement, Criminal Justice
183
184
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Committee also recognized that the courts have not set forth a "bright
line rule" designating when the police use of a taser shock is
appropriate. l92 Legislators, responding to this very public issue and lack
of judicial involvement, took this bill seriously.- Although the narrow
reporting requirements were struck down in the House,193 the remainder
of the bill was passed unanimously by both the House and the Senate in
May 2006 and was signed by the governor the next month. 194
The fact that several other jurisdictions have responded to the need
for regulation of police taser use should indicate that a legislative
response is needed in California as well. The success of taser legislation
in these other states can provide an example for California legislators as
to what should be included in a California statute.
C.

LACK OF LEGISLATION IN CALIFORNIA

California currently has no legislation to regulate the police use of
tasers. A bill related to police taser use was previously proposed, but
failed in the legislature. 195 This section analyzes that previous attempt by
a California legislator to enact a taser-related statute and points out the
factors that led to the downfall of that attempt.
In February 2005, Assembly Member Mark Leno introduced
Assembly Bill 1237, which would have required monthly reports on the
use of tasers by each police agency to the Department of Justice and
would have authorized the State Department of Health Services to
contract for a medical review of the effects of taser shocks on humans. 196
In proposing this bill, Assembly Member Leno explained, "This bill does
Committee.
at
3,
8
(Nov.
3,
2005),
availabLe
at
http://www.fisenate.gov/data!sessionI2006/Senatelbillslanal ysi slpdfI2006s0214-pcs.cj. pdf.
192 Id. at 4 (citing Draper v. Reynolds, 369 F.3d 1270, 1277-78 (11th Cir. 2004)).
193 Senator Stiplin moved to amend the bill to impose strict requirements that a report be
provided to the Department of Law Enforcement for each instance a taser was used to subdue a
See SB 214, Senator Amendment, Apr. 20, 2006, availabLe at
public-school student.
http://www.fisenate.gov/cgibinlview_page.pl ?Tab=session&Submenu= I &FT=D&File=sessionl2006/Senatelbillslamendmentslh
tml/sb0214c2692640.html. The House deleted this amendment to the original bill. SG 214, House
availabLe
at
Message
Summary,
May
3,
2006,
http://www.fisenate.gov/data!sessionI2006/Senatelbill slanal ysi slpdf12006s0214 .hms. pdf.
194PCS/SB 214, House Third Hearing Vote, May 3, 2006; Senate Vote, May 4, 2006,
availabLe
at
http://www .fisenate.gov/Sessionlindex.cfm?Mode=B iIIs&SubMenu= I &Tab=session&BCMode= Vi
ewBillInfo&BiIIN um=0214&Chamber=Senate&Y ear=2006&Title=%2D%3EBilI %2520Info%3AS
%252002 I 4%2D%3ESession%25202006.
195 Assemb. B. 1237, Reg. Sess. (Cal. 2005), available at http://www.leginfo.ca.gov/pub/0506lbilllasrnlab_120 I-I 250/ab_1237 _bill_20050222_introduced.pdf.
196

Id .
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not say that tasers are 'bad' ... [b]ut without the benefit of truly
independent medical research, it is impossible for law enforcement
officers to develop informed policies for training and use of those
weapons beyond instances where lethal force would otherwise be
au thorized." 197
Specifically, officers involved in each taser incident would have
been required to submit a report consisting of the following information:
the original reason for contacting the suspect; the reason for using the
taser; the manner in which the taser was used; the number of shocks
administered and the length of each shock; whether the taser was
effective in subduing the suspect; whether, and for what reason, the
suspect was arrested; the age, gender, and ethnicity of the suspect; any
drug or alcohol influence identified before or after the shock; whether the
officer was aware of any mental illness; whether the officer or suspect
was injured; and information about any subsequent medical treatment. 198
For the entire year of 2006, departments would have additionally
been required to report the following: the number of calls to which
officers were dispatched and tasers were used, as well as the total
number of calls handled; the number of times officers used tasers during
self-initiated activity; a comparison of the ethnicity of suspects that were
taser-shocked and the arrest rates for all subjects arrested during the
same time; and the number of injuries and deaths following taser
shock.l99 The bill also required each department to submit a complete
copy of the departmental policies and protocols for taser use, as well as a
description of the training required of officers. 200
This bill ultimately failed by a narrow margin: thirty-six voted in
favor of the bill, while thirty-eight voted against it. 201 Committee
hearing reports indicate that the bill may have not passed because of its
significant fiscal effect. 2OO One report revealed that costs to local law

197 Hearing Before the Assembly Committee on Public Safety, Assemb. B. 1237, Reg. Sess.
(Cal. 2005) (statement of Assembly Member Mark Leno, Chair, Assembly Committee on Public
Safety),
available
at
http://www.leginfo.ca.gov/pub/OS-06/bill/asm/ab_120112S0/ab_1237_cfa_200S0S31_200027 _asm_floor.html.
198 Assemb. B. 1237, Reg. Sess. (Cal. 2005), available at http://www.leginfo.ca.gov/pub/OS06lbilVasmlab_120 1-12S0/ab_1237_bill_200S0222_introduced.pdf.

199

[d.

200

[d.

201 Assemb.
B. 1237 Third Reading Vote (June 2, 2005), available at
http://www.leginfo.ca.gov/pub/OS-06/bill/asmlab_120112S0/ab_1237_ vote_200S0602_0729PM_asm_floor.htrnl.
202 Hearing Before the Assembly Committee on Appropriations, Assemb. B. 1237, Reg. Sess.
(Cal.
2005),
available
at
http://www.leginfo.ca.gov/pub/OS-06/bill/asmlab_120112S0/ab_1237_cfa_200S0412_143602_asm_comm.html.
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enforcement would likely have been in the range of several million
dollars, reimbursable by the state, to manually collect the detailed
information it would be required to provide to the Department of
Justice. 203 Another reason this bill failed could have been "a strong
lobbying effort by Taser International.,,204
Although this bill failed, the success of taser legislation in other
states should indicate to California legislators that a less onerous bill
would meet the need for taser regulation, while not imposing heavy
burdens on law-enforcement agencies and the public. The committees
that analyzed the Florida bill commented that, at that time, Florida had
the highest rate of death following the police use of tasers. 205 California
has since taken the lead, with at least thirty-three deaths since 1999. 206
California legislators must take immediate action and follow Florida's
example of quickly adopting taser legislation.
D.

PROPOSED LEGISLATION FOR CALIFORNIA

California legislators should recognize the abundance of taserrelated deaths and health risks, the plethora of organizations concerned
about police taser use, and the success of legislation in other states. As a
result, they should enact legislation containing the components found in
the successful taser statutes of other states. This section proposes those
model components that should be incorporated into future California
legislation, and it identifies the reasons that a bill containing these
components will likely be more successful than the previous, failed bill.
Future legislation in California should not be as prohibitive as that
in New Jersey, which outright forbids police taser use. 207 Prohibition of
police taser use is too drastic since taser use is justified, and even
beneficial, in certain situations. For example, it is desirable to use a taser
.
208
when the only other alternative would be to fatally shoot the suspect.

203/d.

Stun Gun Fallacy, supra note 25, at IS.
PCS/SB 214, Senate Staff Analysis and Economic Impact Statement, Criminal Justice
Committee, supra note 191, at 4 ("Florida, in fact, leads the nation in the number of people who
have died shortly after being 'tased.''').
206 Campaign Against the Taser.com, supra note 3 (reporting thirty-one deaths in Florida and
thirty-three deaths in California since 1999, as of September 2006).
207 N.J. STAT. ANN. § 2C:39-3 (West 2007).
208 The Phoenix Police Department reports twenty-eight police-involved shootings in 2002,
and thirteen police-involved shootings in 2003, which is a fifty-four-percent decline. In this same
time period, taser usage increased 139 percent. See Taser International, Police-Involved Shootings
14
Years
(Feb.
6,
2004),
Lowest
in
http://www.taser.com/research/statistics/DocumentslPhoenix%20PD%20AZ%2050%20Drop%20fro
204

205
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For instance, one police department reported that in 2003 and 2004, there
were a total of five incidents handled by officers utilizing tasers that
involved the threat of deadly force, or in which the suspects were
armed. 209 In three of those cases, deadly force would have been used if
the officers did not have the taser as an option. 210 While this statistic
draws suspicion to the other sixty taser deployments reported by that
department in those years that did not involve threats of deadly force, it
does demonstrate that the taser can be a beneficial alternative to
fIrearms. 211
There is also indication that suspects may be deterred by the sight of
the taser alone. 212 The Denver Police Department reported that in a few
cases, suspects surrendered as soon as they saw that red dot from a
taser's laser sight focused on them.213 Corporal Stan Palka explained,
"We run around and point guns at people and they say, 'What are you
going to do? Shoot me?' and they run off. ... [b]ut that laser shows up
and they don't know what it is.,,214 Since in situations such as these the
taser can be justified and beneficial, California should adopt legislation
that is regulatory rather than prohibitory.
With that goal in mind, California should adopt legislation that
includes reporting and training requirements, in addition to specific
guidelines as to when use is permitted. The reporting requirements
should be similar to those imposed in Massachusetts. 215 The reports
required under Massachusetts' statute must include the number of times
the device has been fired as well as identifying characteristics of
individuals at whom it was frred. 216 These requirements would not be
burdensome on California officers, since this information likely would
already be contained in police reports. Furthermore, Taser International
includes several features in its product that would assist departments in
accurately reporting each deployment. 217 For example, the X26 model is
capable of recording the time, date, and duration of each discharge; the

m%20PIO.pdf.
209 Letter from Captain Bart Connelly, Professional Standards Bureau, to Dan Alexander,
Chief of Police, Cape Coral Police Dep't, at Appendix B (Sept. 22,2004).
210 /d.
211 See id.
212 See John C. Ensslin, Less-lethal weapons: Laser sight's dot can end standoff, ROCKY
MOUNTAIN NEWS, July 9, 2003.

213/d .
214/d.
215

See MASS. GEN. LAWS ch. 140 § 131J (2007).

216/d.
217

See Taser International, Taser Law Enforcement Catalog, supra note 20.
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dataport connects through a USB cable to computers for ease of
recording the data?18 In addition, Taser International offers a Taser
Cam, which is an audio-video recording device integrated into the X26
power supply.219 This feature would allow officers to capture vital
information prior to, during, and after taser deployment. 22o Audio and
video recordings of incidents would prove invaluable to research
regarding any questionable taser shocks.
As in Massachusetts, this raw data should be required too be
transmitted to an independent university for annual analysis. 221 The
university should be able to conduct any follow-up research directly with
the police department that delivered the taser shock. The chosen
university should then forward its annual report to governmental officials
and agencies that can assess the results and determine if any remedy is
necessary.
These reporting requirements are less onerous than those that would
have been required by California Assembly Bill 1237. 222
The
requirements suggested here would only require departments to transmit
raw data that would already be contained in their reports or would be
available from the instrument itself. The university would then compile
and analyze the data and prepare an annual report. This contrasts with
Assembly Bill 1237's requirement that police not only compile the
suggested data, in addition to other details that would need to be
manually recorded, but also analyze and summarize it on an annual
basis.223 It would still achieve the same result of having more data
available on questionable incidents, since the designated university could
conduct follow-up research on those events.
These reporting
requirements are necessary so that police taser use will be subject to
independent analysis, and policies can be modified as necessary.
Furthermore, officers would know that they may not engage in
inappropriate use, or patterns of use, without the knowledge of
independent agencies.
California legislation should also include trammg requirements
similar to those imposed in Massachusetts. 224 As previously described,

[d. at 10.
[d. at 9.
220 [d.
218

219

221 See MASS. GEN. LAWS ch. 140 § 1311 (2007).
222 See
Assemb.
B.
1237,
Reg.
Sess.
hup://www.leginfo.ca.gov/pub/05-06/billlasm/ab_12011250/ab_123 7_bill_20050222_introduced. pdf.
223 See id.
224

(Cal.

2005),

available

at

See MASS. GEN. LAWS ch. 140 § 1311 (2007).
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Massachusetts requires that training programs be developed using
guidelines set forth by a governmental agency, and that the programs be
approved by that agency before they are implemented. 225 The agency
mandates that the training program cover specific issues, including health
risks, and meet minimum duration requirements. 226 Similarly, California
legislation should enable an agency to establish the training program
requirements and should require that agency to approve programs before
they are used in law enforcement departments. The legislation should
specify that the agency must set forth minimum course durations;
describe mandatory topics to cover, such as health risks and medical
protocol, location on use-of-force continuum, and reporting policy; and
establish how often officers must undergo training.
These requirements will provide the agency with guidelines as to
what the program must require but will allow the agency itself to decide
the details after research and consultation with experts. In addition, the
agency may update the guidelines as necessary, especially after receiving
the aforementioned reports. An approved training program is necessary
since it has been established that departments may not be using
appropriate training materials. 227 Furthermore, the program will ensure
that officers are knowledgeable of the health risks involved with taser
shocks before deployment.
Finally, California legislation should include strict use requirements
similar to those in Florida's statute. 228 California should consider using
similar language: situations when police deploy tasers "must involve an
arrest or a custodial situation during which the person who is the subject
of the arrest or custody escalates resistance to the officer from passive
physical resistance to active physical resistance," and the suspect must
"have the apparent ability to physically threaten the officer or others" or
must be "preparing or attempting to flee or escape.,,229 These
requirements would prevent use against those suspects that pose no risk
to the officer as well as to those already restrained. The requirements
also are flexible enough to account for officers' subjective views, given
the inherent range of diversity in police departments. For example, an
inexperienced female officer with a petite frame may view a suspect as
having the apparent ability to physically threaten her, while a more
See id.
226 501 MAss. CODE REGS. 8.05 (2006).
227 According to the ACLU's report, many departments rely on outdated training materials
and do not include restrictions to prevent abuse and misuse of tasers in their policies. See Stun Gun
Fallacy, supra note 25, at I, 12.
228 FLA. STAT. § 943.1717 (I) (2007).
225

229

[d.
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experienced male officer with a large frame may not have this same view
should he approach the same suspect.
As described, the requirements suggested here are much less
onerous than those in Assembly Bill 1237, and they have been proven to
work in other jurisdictions. 23o California legislators should respond to
the need for regulation of police use of tasers and propose a bill
incorporating the requirements described above.

m.

CONCLUSION

Although a taser can be a life-saving device when deployed in the
appropriate situation, the lack of regulation and questionable use by
police officers, combined with the associated health risks and fatalities,
has led police taser use to become a serious and controversial issue. The
increasing number of deaths following police use of tasers, especially
those in which a taser shock has been listed as the primary cause of
death, is alarming. The existing medical reports on taser use expressly
state that more research is needed to adequately assess health risks,
especially those on vulnerable populations such as individuals under the
influence of drugs or with pre-existing medical conditions. The number
of civil liberties, police, educational, and governmental organizations
that are concerned about police taser use is a clear indication that it is a
serious issue deserving immediate attention.
Based on these factors, an increasing number of jurisdictions have
recognized that police taser use is a serious issue and have, as a result,
enacted taser legislation. Although a previously proposed bill that would
have regulated police taser use failed by a narrow margin, California
legislators should make a second attempt at confronting this issue. The
legislation proposed here, modeled after successful legislation in other
states, is less burdensome than the failed bill and has been proven to
work in other jurisdictions. California legislators owe a duty to their
concerned constituents, especially those who may otherwise be potential
victims of unregulated taser shocks in the future, to follow the example
of those other states that have enacted taser legislation. Because the
number of taser-related deaths and injuries will inevitably increase as

230 Compare
Assemb.
B.
1237,
Reg.
Sess.
(Cal.
2005),
available
at
http://www.leginfo.ca.gov/pub/05 -06/bil1/asm/ab_120 1I 250/ab_1237_bill_20050222_introduced.pdf, with HAW. REV. STAT. § 134-16 (2005), and N.J.
STAT. ANN. § 2C:39-3 (West 2007), and FLA. STAT. § 943.1717 (2007), and MASS. GEN. LAWS ch.
140 § 131J (2007), and SOl MASS. CODE REGS. 8.05 (2006).
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more departments add the device to their arsenal of weapons, California
legislators must take immediate action to regulate police taser use before
this problem spirals out of control.
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